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17 Loose-Leaf Law Services 


Commerce Clearing House, Inc., Loose Leaf Service Divi- 
sion of The Corporation Trust Company, has recently issued 
a most interesting 48 page brochure telling in a rather com- 
prehensive manner of the many and diversified loose-leaf 
law services now being issued by it. The laws embraced 
by these services, with explanatory and regulatory rules and 
regulations of official administrative agencies, state and Fed- 
eral, range from local, state and Federal taxation to control 
of public utilities and carriers, from Federal trade regula- 
tion to transfers of siock, and from business laws of the 
United States and of the world to banks and trust com- 
panies and the Federal Reserve Act. Lists of editors, edi- 
torial advisors, and editorial contributors for the respective 
services are given together with full descriptive content 
tables. The pamphlet is of interest as showing the stupen- 
dous growth of the loose-leaf service method of placing in 
the hands of members of the bar in convenient form the 
law, regulations, and court decisions relating to a particular 
subject and of keeping such up-to-date at all times, all 
thoroughly indexed. A copy of the brochure will be sent 
in response to a request sent to any one of our offices. 
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How to Get 
The Supreme Court’s 
Decisions—Promptly 


Many weeks usually elapse between the handing down 
of decisions of the Supreme Court and their publication 
in the official reporters. To law firms with important 
cases to argue or briefs to prepare those weeks of 
delay may be costly. 





The Supreme Court Service of The Corporation Trust 
Company is designed to fill this very gap, and is doing 
so to great advantage in many law offices. 





Subscribers to this Service receive the full text of the 
opinion in every decision within a few days of its 
being handed down, and may arrange in addition for 
telegraphic advice as to the purport of any particular 
decisions, specified in advance, to be sent on same day 
decision is rendered. If the opinions in all cases are 
not wanted but only those in decisions of general 
interest a Service limited to those decisions may be 
arranged for at a lower price, or a special, and very 
reasonably priced Service may be arranged for, to 
cover only one particular decision. 


Full particulars and prices gladly furnished on appli- 
cation to any office of the company. 
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Every now and then someone 
raises a question or doubt as to the 
legality of designating in the cer- 
tificate of incorporation the princi- 
pal office as being located at a place 
other than the intended business 
office address. This, of course, is 
a necessary practice where the char- 
ter is secured outside of the state 
where business will be conducted. 
The courts have always permitted 
artificial selection even going so far 
as to uphold it when a location fa- 
vorable to saving taxes is selected 
and no other reason appears. The 
authorities are reviewed and quoted 
at length in Stanton v. State Tax 
Commission of Ohio, 159 N. E. 
340. Says the Court of Appeals of 
Ohio: “By the designation in the 
charter, an instrument of public 
record throughout the state, the 
place where the corporation is lo- 
cated becomes known to the public, 
and that, under all the authorities, 
is more vital than that the corpora- 
tion be taxed where it does the most 
business. This designation compels 
the corporation publicly to reveal 
and record another important fact, 
and that is the name of the place 
where it is liable to be taxed. This 
fact the public is entitled to know. 
This doctrine was laid down in 
Western Transportation Company 
vs. Scheu, 19 N. Y. 408, and on 
page 411 of the opinion the court 
says: ‘To avoid disputes on the 
subject was, I apprehend, one mo- 
tive for requiring the location to be 
fixed in the certificate. It is not im- 
portant that a corporation should 
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be taxed where it does the greatest 
amount of its business but it is im- 
portant that the place where it is 
liable to be taxed should be known.’ 
The designation in the articles of in- 
corporation as to the place where 
it is located fixes and establishes its 
residence, even though at another 
location its principal business is 
transacted. The corporation and 
the public are bound by this desig- 
nation not only with reference to 
the place of location, but with refer- 
ence to all other stipulations re- 
quired by law to be set forth in the 
articles of incorporation, such as the 
name of the corporation, the pur- 
pose for which it is formed, the 
amount of the capital stock, and the 
number of shares thereof. Until an 
amendment is made in conformity 
to law, these designations are unal- 
terable and establish the status of 
the corporation with respect to these 
questions. In other words, the or- 
ganization is incorporated in the 
articles. Thus the charter itself im- 
ports a solemnity which character- 
izes the personality of the corpora- 
tion itself, and, inasmuch as the 
state is its sponsor and creator the 
articles of incorporation are impreg- 
nated with a credence which fixes 
the corporation’s identity and indi- 
viduality. Hence the impregnable 
character of the designation in the 
articles of incorporation, and espe- 
cially the designation by which the 
corporate body itself chooses its 
own place officially to reside, locate 
and live.” 
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Domestic Corporations 


California. 


Personal liability of stockholders of a corporation owning vessel 
in connection with loss or damage incident to the operation thereof. 
Section 3 of Article 12 of the California Constitution provides that 
each stockholder of a corporation is “individually and personally liable 
for such proportion of all its debts and liabilities contracted or in- 
curred, during the time he was a stockholder, as the amount of stock 
or shares owned by him bears to the whole of the authorized capital 
stock, or shares of the corporation.” The Federal statutes provide 
that liability of an owner of a vessel shall be limited to the amount or 
value of his interest in the vessel and her freight then pending; indi- 
vidual owner’s liability being limited to the proportion his individual 
share of ownership bears to the whole, the aggregate not to exceed 
the value of vessel and freight. The United States Circuit Court of 
Appeals, calling attention to the fact that the purpose of the Federal 
legislation was the encouragement of ship building, holds that the 
Federal rule governs, saying that if the various state constitutional or 
statutory provisions relative to stockholders’ liability were to control, 
“Instead of uniformity of results in the operation of a general Federal 
statute, it would have a wide diversity, without any basis at all in rea- 
son.” The Court maintains that for the purposes of the Federal statute 
the stockholders who “are the real investors, and take the perils, not of 
creditors, but of investors” are “owners” and concludes that “it was 
the intention of the statute to provide protection to all who take the 
risk of investment, whether their ownership is direct or indirect.” 
Paladini et al., v. Flink, 26 F. (2d) 21. Ira S. Lillick, of San Fran- 
cisco (J. Arthur Olson, of San Francisco, of counsel), for appellants. 
Ford, Johnson & Bourquin, of San Francisco, for appellee. William 


Denman and Andros, Hengstler & Dorr, all of San Francisco, amici 
curiae. 


Delaware 


Amendment of charter or certificate of incorporation. Certain 
dissenting Class B stockholders of a Delaware corporation sought to 
restrain the filing of an amendment to the corporation’s certificate of 
incorporation approved at a meeting, called for the purpose, by a large 
majority of the outstanding and of the voted Class A and Class B 
stock. “That the amendment, if adopted, will take from B stock cer- 
tain material rights which it now enjoys cannot be doubted.” The 
Delaware Court of Chancery declines to issue the restraining order. 
The corporation was organized in 1913. Section 26 of the Delaware 
Corporation Law by which provision is made for charter amendment 
was amended in 1927. It is conceded that the section as amended is 
sufficiently broad to validate any such charter amendment as is here 
involved in the case of a corporation organized after the enactment of 
the amended section. The question is, is it effective as to a corpora- 
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tion theretofore organized; can the material and fundamental contract 
rights enjoyed by the Class B stockholders be taken from them under 
authority of the 1927 amendment? The court assumes, for the mo- 
ment, that the power to effect changes of the kind under consideration 
was not conferred by Section 26 as it existed in 1913 when the de- 
fendant was created. Power to enact amendments was reserved by 
the Legislature in the act under which the corporation was organized, 
it beng further provided that the chapter as originally enacted and all 
amendments thereto should be a part of the charter of every corpora- 
tion created under it. However, the complainants contend that the 
power to amend went “only to that phase of the contract which concerns 
the interests of the state and its public policy; and that it cannot be 
extended so far as to touch or in any wise tamper with the purely 
private aspects of the corporate contract as it exists between the cor- 
poration and its stockholders and between classes of stockholders inter 
sese,” for so to extend it would be to violate the constitutional inhibition 
against impairing the obligation of a contract. The court holds .that 
the power reserved by the Legislature to amend is sufficiently broad to 
embrace within its purview the 1927 amendment to Section 26, and 
remarks that “even conceding, if need be, that the power of amend- 
ment reserved by the Legislature can extend only to those matters that 
are of public concern, yet it does not follow that the amendment here 
under debate is to be condemned. This is for the reason that the prob- 
lem of financing corporate needs is so vital to the continuance in ex- 
istence of corporations created under the act, the matter of stock, its 
kinds, classifications and relative rights, is so intimately associated with 
that problem that it is difficult to escape the conclusion that the char- 
acter of the statutory regulations defined by the Legislature for the 
meeting of that problem might very well be regarded as affected with 
a public interest and concern.” In the instant case the defendant’s 
original certificate of incorporation reserved the right to amend as then 
or thereafter prescribed by statute. The court thinks that that charter 
provision in itself is sufficient to validate the proposed amendment, 
answering as above the complainant’s contention that such power of 
reservation applies only to changes which concern the state as distin- 
guished from those phases which concern the corporation and its stock- 
holders and the latter inter sese. The Chancellor says that he is aware 
that if the reserved power in the charter has the meaning and effect he 
attributes to it the earlier discussion as above outlined was unnecessary, 
but, as the question “is bound to arise sooner or later I deemed it advis- 
able to express my views upon it.” The court finds no indication of 
“ulterior purpose” or that the terms of the amendment are so unfair 
and inequitable as to constitute a fraud on complainant holders of B 
stock. Most of the holders of B stock voted for the amendment. 
Davis et al., v. Louisville Gas and Electric Co. 142 Atlantic Re- 
_ 654. Josiah Marvel, of Marvel, Layton and Morford, James I. 

oyce, and with them Percy N. Booth and John i Davis, of the Louis- 
ville, Kentucky, bar, for the complainants. Andrew C. Gray and 
Clarence A. Southerland, of Ward and Gray, and with them, John H. 
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Romer, of Cummins, Romer & Flinn, of the Chicago bar, for the 
defendant. 


Georgia. 


Stockholders liability in event minimum capital is not subscribed. 
The following is from the syllabus opinion by the Supreme Court of 
Georgia after quoting §2220, Civil Code 1910, which reads: “Persons 
who organize a company and transact business in its name, before the 
minimum capital stock has been subscribed for, are liable to creditors 
to make good the minimum capital stock with interest.” “Under the 
above section of the Code all persons who participate in the organiza- 
tion of the corporation and the transaction of business in its name, 
before the minimum capital stock has been subscribed for, although 
they be not directors or officers of the corporation, are liable to cred- 
itors to make good the minimum capital stock, with interest. This is 
the plain meaning of the statute. [Cases cited.] In these circum- 
stances, while individual stockholders cannot bind the corporation un- 
less expressly or impliedly authorized by the stockholders or the board 
of directors to act as agents of the corporation, they can bind them- 
selves by organizing the corporation and transacting business in its 
name, when the minimum capital stock has not been subscribed.” 
Crandall v. Shepard et al., 143 S. E. 587. Duncan & Nunn, Perry, 
Brown & Brown, and Mathews & Houser, all of Ft. Valley, and Brock, 
Sparks & Russell, of Macon, for plaintiff in error. Herbert Vining 
and Geo. B. Culpepper, Jr., both of Ft. Valley, and Park & Strozier, 
and Hall, Grice & Bloch, all of Macon, for defendants in error. 


Indiana. 


Validity of issue of second preferred stock especially as no au- 
thority to issue had been procured under Blue Sky Law. One ques- 
tion in controversy here involves the validity of an issue of “second 
preferred” stock. By the corporation’s certificate of incorporation 
(prior to August 1, 1920) it was authorized to issue $125,000 of pre- 
ferred stock of which $75,000 in amount was issued immediately. In 
1923, by authorizing vote of the stockholders $50,000 of second pre- 
ferred stock junior and subordinate to the first issue was issued. Sec. 
4994, Burns’s Annotated Statutes, 1926, empowers stockholders, either 
when the stock is created or at any subsequent meeting to authorize 
the issue and sale of preferred stock “upon such terms and conditions 
as such board of directors may deem best or as such company may 
prescribe.” The provisions of Indiana’s Blue Sky law by its terms 
do not apply “to the sale of securities * * * authorized prior to 
August 1, 1920.” It was contended that the corporation was without 
authority to.issue the junior and subordinate second preferred stock 
in view of the fact that of the $125,000 originally authorized $75,000 
of first preferred had already been issued, and further that such second 
issue was void because no authority to issue had been procured from 
the Securities Commission under the Blue Sky Law. Relying on the 


* 
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statutes referred to above the Appellate Court of Indiana, affirming 
the court below, holds that the corporation was authorized to issue the 
second preferred stock and that no license from the Securities Com- 
mission was necessary. Elliott v. Kern, 161 N. E. 662. Walker & 
Hollet, and Victor R. Jose, Jr., all of Indianapolis, for appellant, 
Charles Remster, Henry H. Hornbrook, Albert P. Smith, Paul Y, 
Davis, and Kurt F. Pantzer, all of Indianapolis, for appellee. 


Louisiana. 


Directors’ and stockholders’ liability when stock is issued for 
property of less value than par value of the stock. Action is by 
creditors against the directors and stockholders of a corporation that 
issued stock for merchandise and for good will. It is alleged that 
the value of the merchandise was not more than 50 per cent of the par 
value of the stock issued on account thereof, and that the alleged -good 
will was valueless. The corporation became involved in debt and was 
placed in the hands of a receiver who disposed of the available assets. 
The amount realized was not more than enough to pay 10 per cent on 
amounts due ordinary creditors after payment of preferred creditors. 
Complete distribution having been made the receiver was then dis- 
charged by order of the court. Thereafter this suit was brought. 
The court below sustained the contention that the plaintiffs have no 
cause of action since they do not allege that they have obtained judg- 
ment against the corporation, and have issued execution, which has 
been returned unsatisfied, and do not allege that insolvency or bank- 
ruptcy proceedings have been taken against the corporation. The 
Supreme Court of Louisiana reverses and remands holding that the 
plaintiffs have alleged all that is necessary to hold the defendants 
liable, both as directors and stockholders. The corporation was no 
longer a going concern; it no longer had any property but a large pro- 
portion of its creditors remained unpaid; the receivership proceeding 
was an insolvency proceeding within the meaning of the statute; after 
receivership the creditors could not have executed judgment against 

' the corporation’s property; obtaining judgment would have been a vain 
and useless proceeding. Rapides Grocery Co., Inc., et al., vs. Grant 
et al, 115 So. 791. B. T. Dawkins and Hawthorn & Stafford, all of 


Alexandria, for appellants. Overton & Hunter, of Alexandria, for 
appellees. . 


New Jersey. 


Fixing by State of fees to be charged by employment agencies is 
unconstitutional. Chapter 227, Laws of New Jersey, 1918, page 822, 
provides for the regulation of employment agencies ; a license to operate 
must be procured from the Commissioner of Labor who may refuse 
to issue or may revoke any license for any good cause shown within 
the meaning and purpose of the act; one requirement of the applicant 
for a license is to file with the Commissioner for his approval a schedule 
of fees proposed to be charged to which schedule all charges must con- 
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form. The United States Supreme Court in Ribnik vs. McBride, de- 
cided May 28, 1928, finds the “price fixing” provision violative of the 
due process of law clause of the Fourteenth Amendment saying: “In 
the Tyson case, 273 U. S. 418, we declared unconstitutional an act 
of the New York legislature which sought to fix the price at which 
theatre tickets should be sold by a ticket broker, and it is not easy to 
see how, without disregarding that decision, price-fixing legislation in 
respect to other brokers of like character can be upheld.” “The fixing 
of prices is beyond the legislative power.” “The power to require a 
license for and to regulate the conduct of a business is distinct from 
the power to fix prices.” 


New York. 


On the right to demand payment for their shares with the inci- 
dental appraisal thereof on the part of stockholders dissenting to a 
reorganization. Sections 21 and 38, subdivision 12, of the Stock 
Corporation Law are involved. The petitioners for an appraisal are 
the owners of second preferred stock of the appellant corporation. 
The only preference incident to these shares is the right, with the first 
preferred which are also entitled to dividend preference, to receive pay- 
ment therefor at par on distribution of assets, before the common re- 
ceives anything. By the reorganization both the old first and second 
preferred shares are exchangeable for a single clas§ of 7 per cent cumu- 
lative convertible shares (callable at 110), preferred both as to dividends 
and payment at par on distribution of assets. The Supreme Court, 
Appellate Division, Third Department, overruling the court below in 
a three to two decision, after stating that the expression in section 38, 
subdivision 12, “if the certificate alters the preferential rights of any 
outstanding shares” refers only to shares that carry a preference and 
so that the right to demand payment, etc., does not accrue to common 
stock whatever may be the change in preference in the preferred 
stock decides that “the intent of the Legislature was that the alteration 
must be one that infringes upon preferential rights of his stock to his 
prejudice,” concludes “that no preferential right belonging to the old 
preferred stock has been altered” and so denies the motion for an 
appraisal. In re Schaffer Stores Co., Inc. Applications of Silber- 
kraus and Brown, 229 N. Y. Sup. 735. Harry M. Schaffer, of 
Schenectady, for appellant. Naylon, Maynard, Bates & Smith, of 
Schenectady (Chatfield T. Bates, of Schenectady, of counsel), for re- 
spondents. 


Ohio. 


Unfair competition. In granting an injunction against the use of 
a business name identical with that of a like business previously estab- 
lished in the same locality the Court of Appeals for Cayaliens County 
says: “The rule now universally conceded and adopted is that equity 
will protect.a corporation in the use of a name selected, adopted, and 
used by it. This rule is applied not only where a subsequent corpora- 
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tion adopts the precise name of an existing corporation, but also where 
there is great similarity in the names, or where the resemblance is 
sufficiently close to raise a probability of mistake on the part of the 
public, or where it is sufficient to show a design on the part of the 
imitating corporation to deceive and mislead. The great weight of 
authorities in all states seems to be that the use of a similar name, or 
the imitation of a firm name, if it is apt to deceive the public or falsely 
induce purchasers or customers to patronize the party that is second 
in the field, may be enjoined in equity.” Bishoff v. Kack, decided 
June 25, 1928 (Ohio Law Bulletin and Reporter). Joseph F. Smith, 
for plaintiff. Siegel & Siegel, for defendant. 





South Carolina 


Domestic corporation may be sued in any county wherein it does 
business. The Supreme Court of South Carolina, citing cases, says 
that “it is the recognized rule in this state that a domestic corporation 
is presumed to reside in any county where it maintains an agent for 
the transaction of its business, and can therefore be sued in any such 
county by service of process upon any such agent therein.” And the 
court held that one who is authorized to solicit orders for cotton seed 
which a corporation has to sell and forwards orders taken to the cor- 
poration for acceptance and filling, being compensated by commissions 
on sales thus made, is an agent for the transaction of the corporation’s 
business within the meaning of the statute. Singletary v. Humphrey- 
Coker Seed Co., 143 S. E. 269. Miller, Lawson & Stokes, of Harts- 
ville, for appellant. Tatum & Jennings, of Bishopville, for respondent. 


Texas. 


Charter provision for a value “class” of non-voting stock held 
valid. The Commission of Appeals of Texas, Section A, in answer 
to the question certified to it by the Court of Civil Appeals, First Dis- 
trict, “Is there any provision in either our Constitution or statutes 

’ which demands that stock such as Class B in the present case [par 
value, non-voting] shall have the right to vote regardless of a pro- 
vision in the charter of the corporation to the contrary,” says “So far 
as presently involved at least the contract is binding upon the holders 
of Class B stock.” The answer to the second certified question, “Is 
such contract [the contract entered into by the organizers and carried 
into the charter, providing for the non-voting Class B stock] void as 
against public policy,” is “No.” St. Regis Candies, Inc., et el., vs. 
Hovas et al., 3 S. W. (2d) 429. Baker, Botts, Parker & Garwood, 
H. M. Garwood, Jas. L. Shepherd, Jr., S. H. German, Boyles, B 
& Scott, Edward S. Boyles, P. N. Fahey and J. T. Scott, Jr., all 
Houston, for appellants. Fulbright, Crooker & Freeman, and 
B. Hannay, all of Houston, for appellees claiming the right to vote 
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Class B stock. 
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Delays and Misunde 
in Transfers of Stock 
Longer Unavoidable 


The Stock Transfer Guide and Service of The 
Trust Company is used by practically all leadi 
agents as a check on what should be required 
transfer is made on the company’s books. Th 
you consult the same Service before forward 


of this helpful Service. 


In the Steck Transfer Guide and Service may 
be found quickly, always up to date, complete 
information as to waivers, documents, guaran- 
tees, forms of endorsement, and other require- 
ments in the transfer of securities standing in 
the name of decedent, bankrupt, joint tenants, 
tenants in common, corporation, partnership; 
or in the name of executor, administrator, guar- 
dian, trustee, committee, receiver, pledgee; or 
under other circumstances involving the ques- 
tion of due authority. 


The Service explains the requirements under 
the statutes—inheritance tax, probate and fidu- 
ciary—of each state and territory of the United 
States and each province of Canada, and under 
the laws of England; contains requirements 
under the Federal Estate Tax, Stamp Taxes, 
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It gives the rules of delivery of the New York 
Stock Exchange and the rules of delivery of the 
New York Curb Market. 


In fact, the Stock Transfer Guide and Serv- 
ice gives ‘quick, convenient access to the com- 
plete information needed by those responsible 
for the transfers of a corporation’s stock, in 
order to avoid risk of making unauthorized 
transfers, and by those desiring to have transfer 
made, in order to avoid delays and troubles. 


This Service is the official guide of the New 
York Stock Transfer Association, an organiza- 
tion composed of those engaged in supervising 
approximately 75 per cent. of the country’s 
transfer work. 


For further information address any office 
of The Corporation Trust Company. 
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Washington. 


Recovery after insolvency of dividends paid out of capital before 
insolvency. Action is by the receiver of an insolvent corporation 
against one of the stockholders thereof to recover dividends paid to 
him, allegedly out of capital, before the corporation suspended busi- 
ness. The stockholder was passive and had no knowledge of the 
source of the dividends. The Supreme Court of Washington reverses 
the judgment below for the receiver, holds that the demurrer to the 
complaint, because of failure to state a cause of action, should have 
been sustained, and says: “After a review of all these various authori- 
ties, we can come to no other conclusion than that the same rule should 
apply in the case of innocent stockholders receiving dividends as is 
applied in the case of unpaid stock subscriptions after insolvency, and 
that the rule announced in the latter class in Chamberlain vs. Piercy, 
82 Wash. 157, 143 P. 977, should apply here.” | Which case, the 
court says: “Contains an illuminating statement of the law upon this 
question as it has finally evolved, and announces that a receiver, before 
he can maintain an action against a stockholder on an unpaid sub- 
scription, must give such stockholder notice and opportunity to be 
heard upon the validity of the debts and the pro rata amount that it 
would be necessary to collect from each stockholder to meet the lia- 
bilities, and that a complaint failing to state such facts does not state 
a cause of action.” The complaint here failed utterly in this respect. 
Gaunce vs. Schoder, 261 P. 393. Lundin & Barto and William F. 
Devin, all of Seattle, for appellant. Philip D. Macbride and George 
W. Williams, both of Seattle, for respondent. 


Foreign Corporations 


Minnesota. 


Voting trust agreement of common stockholders of Delaware 
corporation doing business in Minnesota held valid. An interesting 
resumé of the change of opinion developed in recent years of the courts 
and text writers on the necessity for, wisdom of, and the legality of 
voting trusts if based on a sufficient consideration, if they do not con- 
travene public policy or a positive prohibitory statute, and if they do 
not sound in fraud or wrong against the stockholder. In the instant 
case, the ten-year voting trust being upheld, both the Delaware and 
Minnesota corporation laws were silent on the subject of voting trusts 
at the time of its creation. As Delaware subsequently passed favor- 
able legislation it was contended that such trusts were therefore illegal 
in Delaware. With this contention the United States Circuit Court of 
Appeals, 8th C., does not agree. The court answers the criticism that 
the ten-year trust violates the Minnesota statute relative to a stock- 
holder voting his stock by one-year proxy “unless otherwise provided 
in the certificate or by-laws” by quoting a by-law providing for a 
three-year proxy “unless said instrument provides for a lenger period.” 
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Mackin et al., v. Nicollet Hotel, Inc., et al., 25 F. (2d) 783. Hubert 
M. Harvey, of St. Paul (M. H. Boutelle, of Minneapolis, on the brief), 
for appellants. J. B. Faegre, of Minneapolis (Cobb, Wheelwright, 
Hoke & Benson, of Minneapolis, on the brief), for appellees. 


Missouri. 


Assignee of a special tax bill issued to a foreign corporation not 
licensed to do business in Missouri for street paving done there 
denied the right to enforce the same as a lien on the property cov- 
ered by the tax bill. A foreign corporation not licensed to do busi- 
ness in Missouri, being the lowest bidder was awarded a street paving 
contract by a small city of the state. Completing the work special tax 
bills were issued to it by the municipality in payment. One of these 
was assigned by the foreign corporation to a citizen of Missouri who 
on seeking to enforce payment thereof as a lien on the property bene- 
fited and covered thereby was met with the defense that the foreign 
corporation contractor was not licensed to do business in Missouri, 
that therefore the contract was void and that consequently the assess- 
ment of the tax was invalid. The Supreme Court of Missouri, Divi- 
sion No. 1, sustains the defense saying that the fact that the contract 
was with a municipal corporation is immaterial,—it is void neverthe- 
less; that the company certainly could not maintain the action even 
on the theory that the work having been completed and paid for by 
the tax bills it had acquired a new property right which it would be 
entitled to enforce by suit even though the contract was illegal; that 
this is a suit to enforce a lien based on a tax bill and not on the con- 
tract and so the constitutional questions of impairing the obligations of 
contracts and taking of property without due process of law are not 
involved ; that the right of the assignee to bring the suit is not superior 
to the right of the contracting corporation; and that “the plaintiff in 
taking the assignment of the tax bill from a corporation, was obliged to 
take notice of the legal limit of the powers of that corporation.” E. J. 
Flinn vs. James Gillen, et al., not yet officially reported. 


New Hampshire. 


Foreign corporation engaged in interstate commerce only not re- 
= to designate the Secretary of State as its process agent. 

apter 231, New Hampshire Public Laws 1926, provides that before 
doing business in the state every foreign corporation, except insurance 
companies, must appoint the Secretary of State its agent for service 
of process. An amendment in 1927 establishes a $25 registration fee. 
Penalty for violation is a fine not in excess of $500. While contracts 
entered into by a non-complying corporation are declared specifically 
not to be invalidated, it is provided however that recourse to the state 
courts is denied so long as the corporation fails to comply with the 
requirements of the chapter. Here the action is to recover the amount 
due for goods sold in interstate commerce. In the court below a 
motion was granted to dismiss on the ground that the plaintiff had not 








256 The Corporation Journal 


complied with the statutory provisions referred to above sustaining 
the defendant’s contention that since the statute does not in terms 
prohibit a foreign corporation from doing business in the state or in- 
validate its contracts, the provisions that it shall not be entitled to main- 
tain an action in the state courts until it has complied with the require- 
ments of the act can amount at most to no more than an indirect and 
incidental interference with commerce between the states. With this 
the Supreme Court of New Hampshire does not agree, holding and in 
effect saying that to the extent that the statute purports to deny a 
foreign corporation engaged in New Hampshire in interstate com- 
merce only access to the state courts on its contracts unless and until 
it appoints the Secretary of State its agent for service of process 
are unreasonable and burdensome and therefore in conflict with the 
commerce clause. Pennsylvania Rubber Co. v. Ira A. Brown and 
another, not yet officially reported. Demond, Woodworth, Sulloway 
& Rogers and Samuel W. Emery (Mr. Jonathan Piper orally), for the 
plaintiff. Ernest L. Guptill and John L. Mitchell (Mr. Mitchell orally), 
for the defendants. 


New York. 


Purchasing merchandise in New York, merely, does not consti- 
tute “doing business” in New York, and so service of process on 
president of corporation so purchasing, he being a resident of New 
York, is without force. The defendant here is a Pennsylvania cor- 
poration the president of which is also president of a New York cor- . 
a of the same name having its principal place of business in 

ew York. ‘The president is a resident of New York; process against 
the Pennsylvania corporation was served on him. The Pennsylvania 
corporation admitted the purchase of merchandise in large amounts 
in New York on orders originating in Philadelphia however, but con- 
tended that this was not “doing business” in New York within the 
meaning of the statute giving the New York courts jurisdiction of 
actions brought against it; that it was not “doing business” otherwise 
in New York, had no property, office, manager, or representative there, 
had not “qualified,” had appointed no agent for service of process, 
carried on its business entirely independent of the New York corpora- 
tion of the same name, etc., etc. The referee to whom the matter was 
referred reported to the City Court of New York, New York County, 
with an opinion, citing many cases, that as it was not shown that the 
defendant was doing business in New York the service of summons 
on its president within the state must be set aside. The court grants 
the motion to confirm the referee’s report. Scheinman vs. Bonwit, 
Teller & Co., a Pennsylvania corporation, 132 N. Y. Misc. 311; 229 
N. Y. Sup. 783. Anna Rosenstein, for plaintiff. Paskus, Gordon & 
Hyman (Sanford D. Levy of counsel), for defendant. 


Defunct corporation winding up its affairs is no longer “doing 
business.” Defendant (appellant) was a Delaware corporation; it 
had been dissolved ; it was continuing for three years under the Dela- 
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ware statutes as a body corporate for the purpose of winding up its 
affairs “but not for the purpose of continuing the business for which 
said corporation shall have been established.” The New York Su- 
preme Court, Erie County, holds ineffectual the attempted service of 
summons against the corporation made on the holdover president, a 
resident of New York, and sets aside the service and complaint since 
the courts of the state have jurisdiction of a foreign corporation only 
if it is doing business in the state, that is, engaging in “the prosecution 
of the actual affairs which it was organized to engage in; and not the 
settling its affairs as an insolvent or defunct corporation.” The court 
cites many New York cases involving the question of what constitutes 
“doing business” in the state briefly describing the respective activities 
engaged in relied on as bringing the corporation within the purview of 
the statute, saying, however, “But each such case is decided and de- 
pends upon its own facts, and is of little assistance in deciding the in- 
stant case.” Western Hair Goods Co. v. B. R. Haberkorn Co., Inc., 
131 N. Y. Misc. 930. Moot, Sprague, Brownell & Marcy (James E. 
Foody of counsel), for the appellant. Saperston, McNaughtan & 
Saperston (H. H. Wiltse, of counsel), for the respondent. 


Oklahoma. 





Status of contract entered into by unlicensed foreign corporation. 
Action is against a surety company on a statutory contractor’s bond 
executed by a citizen of Oklahoma who has secured a contract to build 
public highways in Oklahoma. He is alleged to have contracted with 
the plaintiff gravel company for gravel and to have failed to pay in full 
for deliveries made. Hence the action against the surety. The plain- 
tiff is an Arkansas corporation. The gravel pits are in Oklahoma. 
At the time the contract was entered into and the deliveries were made 
the plaintiff was not licensed to do business in Oklahoma. This as- 
serted fact constitutes the defense. The statutes provide (§§5435, 
5438, C. O. S. 1921) that a contract entered into by an unlicensed 
foreign corporation (in connection with intrastate business) “shall be 
void as to the corporation” and that the Oklahoma courts may not be 
availed of for enforcement, etc. The principal question is whether 
the contract between the individual and the gravel company is void or 
merely voidable. The Supreme Court of Oklahoma in reversing the 
decision below holds such a contract to be voidable merely at the option 
of the citizen. To him, if he claimed it, the fact that the corporation 
was unlicensed at the time the contract was entered into would be a 
complete defense even though the corporation domesticated, as it had 
here, before bringing suit. But the citizen in this instance did not so 
claim, and in fact had invoked the contract on his own behalf in an- 
other court. The court holds that as the principal had thus waived his 
remedy the surety is not entitled to avail itself of the defense. M. S. 
Cohn Gravel Co. v. Southern Surety Co., 264, P. 206. Philos S. 
Jones, of Muskogee, and Monk & McSherry, of McAlester, for plaintiff 
in error. Andrews & Anton, of McAlester, for defendant in error. 
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Texas. 


On what constitutes “doing business.” A bible publisher, a cor- 
poration foreign to Texas and not licensed to do business therein, en- 
tered into an agreement with an individual giving him the entire state 
of Texas as a selling field, bibles being sold to him at specified prices. 
Later a supplemental contract was entered into by which the individual 
was made “General Sales Manager for the Texas Department” ; his duty 
was to appoint (“subject to the approval of the home office of the 
company”) and train salesmen; his remuneration for such services 
was commissions on sales made by the company to the salesmen; dur- 
ing the company’s pleasure the general manager was allowed a drawing 
account of a stated amount “you to send us entire proceeds of your 
individual sales which sums we will credit first to your merchandise 
account, and the surplus against your drawing account.” The Court 
of Civil Appeals of Texas “held that the supplemental contract created 
an organization for the purpose of ‘soliciting business in Texas’ and 
that the sales made thereunder to such agents constituted a transac- 
tion of business in Texas and for such reason [the corporation] was 
not authorized to maintain this suit.” With this holding the Supreme 
Court of Texas, Commission of Appeals, Section B, does not agree, 
saying: “If the sales were made to the individual’s agents under 
orders made by them under the supplemental contract or were made 
to purchasers on orders sent in by such agents, in either event the 
transaction would be one of interstate commerce.” John A. Dickson 
Publishing Co. vs. W. P. Bryan, et al., 5 S. W. (2d) 980. Barney A. 
Garrett, of Waco, for plaintiff in error. Weatherby & Rogers and 
Bryan & Maxwell, all of Waco, for defendants in error. 


Taxation 
British Columbia. 


For succession duty purposes the situs of shares is the place 
where they may be transferred. The mobilia rule does not govern. 
The caption is from the “reporter.” The decedent owner of the shares 
in a company registered in British Columbia died a resident of New 
York State. The beneficiaries under his will were domiciled in New 
York, also. It was argued that as the situs of the shares was not and 
could not be decided to be in British Columbia “it was not a case for 
the imposition of succession duty.” The British Columbia Court of 
Appeals holds that “the facts are insuperable against any such view. 

¢ mining property is in British Columbia; the share issue is made by 
a company registered in British Columbia and no valid transfer of 
shares can effectively be made save upon due registration and transfer 
in conformity with the Companies Act, R. S. B. C. 1924, c. 38, and 
due compliance therewith in the office of the Registrar of compani 
at the City of Victoria. It follows that probate is necessary in British 
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Columbia to entitle the executors to complete the due administration of 
the estate and it also follows therefrom that succession duty is legally 

yable in the Province of British Columbia.” Re Untermeyer 
F1928] 3D.L.R. 311. J. W. de B. Farris, K. C., for appellant. H. 
C. Hall, K. C., for respondent. 


Missouri. 


Valuation of $100 per share of no par value for organization tax 
purposes upheld. The instant case revolves around the change of 
a “par value” corporation to a “non par value” corporation and an 
initial exchange of share for share, followed immediately by an in- 
crease of stated capital and a large increase in the number of author- 
ized non par shares all issued as a stock dividend. It was contended 
that the minimum fee of $25 for the initial change (Sec. 5 of the 1923 
Act) plus $5 for the increase of its capital stock (the increase of stated 
capital was $5,000 and Sec. 21, Art. 10, of the Constitution provides 
for a $5 tax “for every additional $10,000 of its capital stock”) was 
the proper amount of tax. The Supreme Court of Missouri holds that 
the terms “capital stock” and “stated capital” do not mean the same 
thing, and that the constitutional provision has no application to stock 
without par value, as such was unknown at the time of the framing 
of the constitution, and that consequently the legislature had a free 
hand in the matter of imposing an organization tax on corporations 
having stock without par value, both as to the amount and the manner 
in which it shall be computed, and so that the Secretary of State com- 
puted the tax properly under Sec. 5, 1923 Act, when he did so on the 
basis of straight organization less all amounts previously paid for 
organization or for increasing capital, considering for the purpose each 
non-par value share as the equivalent of a share having a nominal or 
par value of $100 (Sec. 12 of the 1921 Act). Corinne Realty Co. vs. 
Chas. U. Becker, Secretary of State, not yet officially reported. 


“Surplus” as used in franchise tax act defined. In this action 
the constitutionality of the Missouri corporation franchise act was at- 
tached on numerous grounds. The Supreme Court of Missouri sus- 
tains the statute. The relator’s principal contention was that it should 
be assessed on the proportionate part of its capital stock, surplus, and 
undivided profits employed in Missouri without taking into account its 
liabilities. The state contended that the tax should be assessed on the 
proportionate part of the relator’s capital stock, surplus, and undivided 
profits employed in Missouri, plus its liabilities. Upholding the state 
the court says: “Under the well-defined ruling of this court there is 
no room for cavil as to the meaning of the word ‘surplus’ as used in 
the act. In the Marquette Case, 231 S. W. 721, we held that the whole 
purpose of the act intended the word ‘suzplus’ to mean the difference 
between the amount of outstanding capital stock of a wholly domestic 
corporation, such as the relator, and the amount of the assets of that 
corporation excluding its liabilities.” Missouri Pac. R. Co., vs. Dan- 
user et al., 6 S. W. (2d) 907. Edw. J. White, of St. Louis, Otto & 
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Potter, of Jefferson City, and James F. Green, of St. Louis, for relator. 
North T. Gentry, Atty. Gen’l., and Walter E. Sloat, Sp. Asst. Atty. 
Gen., for respondents. 


New York. 


Law providing for flat 6 cents per share foreign corporation 
license fee in the case of shares without par value held to be un- 
constitutional. The tax in question is imposed by Section 181 of 
the New York Tax Law. Prior to 1921 no special provision was made 
in the statute for determining the base of the tax in the case of shares 
of stock without par value the general basis being the capital stock 
employed in the state the tax being at the rate of % of 1 per cent. 
In 1921 the section was amended to provide a special base for stock 
without par value this being the shares themselves, employed in the 
state, regardless of value, the rate being “six cents on each share” 
so employed. The New York Supreme Court, Appellate Division, Third 
Department, holds this latter provision to be unconstitutional as deny- 
ing to foreign corporations having no par value stock the equal pro- 
tection of the laws because of the manifest discrimination incident to 
the arbitrary flat rate per share. In the instant case the value per 
share of the no par value stock is claimed to be less than $8 but the 
amount of tax imposed by the statute is the same as in the case of a 
foreign corporation employing an equal number of no-par value shares 
in the state the value of each of such shares however being, for in- 
stance, $100. The court holds further that the tax should be calculated 
at 4% of | per cent as required prior to the amendment of 1921. Note 
the decision of the United States District Court, District of Delaware, 
in Re Thermiodyne Radio Corporation, Bankrupt, reported under New 
York on page 234 of The Journal for July, 1928, in which the taxing 
statute here in question was declared unconstitutional insofar as it 
applies to shares without par value. The court further holds that the 
state is justified in exacting when due the larger fee (if constitutional) 
imposed by statute enacted subsequent to the qualification of a cor- 
poration (in New York the initial license fee is based on the number 
of no-par value shares employed in the state during the first year and 
so is not due until after the one year has expired) than was provided 
for by the statute at the time of procuring its permit to enter the state 
for the purpose of doing business therein. D. W. Griffith, Inc., vs. 
Tax Commission, not yet officially reported. Albert H. T. Banzhaf, 
(E. Crosby Kindleberger, M. E. Harby, Edward G. Zimmer, of coun- 
sel), all of New York, for relator. Albert Ottenger, Attorney Gen- 
eral, (Wendell P. Brown, Henry S. Manley, of counsel), for re- 
spondents. 


Wisconsin. 


Foreign corporation privilege tax based on authorized capital 
stock held to be unconstitutional. The petitioner is seeking, by 
mandamus, to compel the Wisconsin Secretary of State to file without 
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the payment of a fee an amendment to its corporate articles covering 
an increase of its authorized but unissued stock from $50,000,000 to 
$100,000,000. The law provides in such cases for a filing fee of 
$10 plus $1 for each additional $1,000 of the increased capital stock 
to be used in Wisconsin, the original fee being $25 plus $1 for each 
$1,000 of the corporation’s capital stock exceeding $25,000 employed 
or to be employed in the state as shown by sworn statement. The sworn 
statement specifies “authorized” capital stock. The Wisconsin Circuit 
Court overrules the motion of quash the issued writ of mandamus. 
The court says: “The sole question for consideration is as to whether 
this state can constitutionally exact a fee upon a foreign corporation’s 
authorized but unissued stock.” The contention is that the amendment 
to the Wisconsin statutes in 1919 inserting the word “authorized” be- 
fore capital stock, thus requiring the payment of a fee for each author- 
ized share of capital stock though unissued, violates both the interstate 
commerce clause of the Federal constitution, and the due process and 
equal protection clause of the Fourteenth Amendment thereto. Rely- 
ing on International, etc., Co., vs. Mass., 246 U. S. 141, Air-Way, etc., 
vs. Day, 266 U. S. 82, and O’Gara Coal Co. vs. Emmerson, 156 N. E. 
(Ill.) 820, the court finds that the statutory provision in question is 
violative of the Fourteenth Amendment. The Borden Co. vs. Theo- 
dore Dammann, Secretary of State. Not yet officially reported. 


Delaware Corporations Organized. 


442 corporations were organized under the laws of Delaware from 
August 21 to September 20, as against 417 for the preceding 30-day 
period, and 401 for the corresponding period of one year ago. 


Some Important Matters for 
October and November 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regard- 

form, practices and rulings. 


Grorcia—Certified Statement for Registration due on or before No- 
vember 1—Domestic and Foreign Corporations. 


New Mexico—Annual Franchise Tax due on or before November 30.— 
Domestic and Foreign Corporations. 


New Yorx—Supplementary franchise tax return due on or before No- 
vember 30—Domestic and Foreign Corporations whose entire au- 
thorized capital stock was not issued prior to July 1 of current year. 


Utau—Corporation License Tax due between November 15 and December 
15— stic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the rT: 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


Some Legal Questions in Relation to Investment Trusts. A discussion 
of their validity, taxability, distinction between “trust” and “associa- 
tion,” with citations of leading court decisions and decisions of the U. S. 
Board of Tax Appeals, and their treatment under the New York State 
Income, Inheritance and Stock Transfer Taxes. 


What Constitutes Doing Business. (Revised to July, 1928). A pamphlet 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 


Six Points to Watch in Incorporation. A valuable reminder for attor- 
neys when planning a corporate structure or drafting incorporation 
papers. 


Two Notable Certificates of Incorporation. Certificate of Standard Oil 
Company of California, and that of Tide Water Associated Oil Company. 


Certificate of Incorporation of Pullman Incorporated. Pullman Incor- 
porated was the first internationally known corporation to take advan- 
tage of the new features of the Delaware law as amended in 1927, and 
its charter will therefore be of great interest to lawyers. 


Safe ding Stock Transfers. Dealing with the many pitfalls in trans- 
. ferring stock on a corporation’s Soule. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business ——— the 
attractive provisions for non par value stock, and a brief summary of 


the statutory requirements, procedure and costs of incorporation. Re- 
vised to January, 1928. 


When Doing Business Is Illegal. A brief discussion, illustrated by 
many actual examples taken from the court records of various 
states, of the difference between “Interstate” and “Intrastate” business. 


Analysis of Recent Amendments to Delaware Corporation Laws. Com- 
plete — these important new features together with explanation of 
their 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide-and Service shows the elassifications into which requests for 
stock transfers are divided and how the principal requirements for each 
classification may be determined, either by the transfer agent or the 
individual desiring transfer made. 
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Services of 






COMMERCE CLEARING HOUSE, INC. 
Loose Leaf Service Division of 





1 Standard Federal Tax Service, 
combining Unabridged Federal 
Tax Service (C.C.H.) and The 
Federal Tax Service (C.T.). 


2 U. S. Board of Tax Appeals 
and Federal Court Service. 


3 State Inheritance Tax Service. 


4 Public Utilities and Carriers 
Service. 


5 Federal Trade Regulation Ser- 
vice. 


6 Federal Reserve Act Service. 
7 New York Tax Service. 


8 Stock Transfer Guide and Ser- 
vice. 
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9 Stocks and Bonds Law Service. 
10 Rewrite Federal Tax Service. 


11 Rewrite and Itustrative Case 
Federal Tax Service. 


12 Business Laws of the World. 


13 Business Laws (United States 
Unit). 

14 Illustrative Story Case Business 
Law Service. 


15 Banking and Trust Company 
Service. 


16 Legal Periodical Digest. 


17 The Corporation Tax Service— 
State and Local. 
















Full particulars of any one or more of the above 
Services will be sent gladly upon request, without cost 
or obligation. Simply fill out and mail the coupon 
below. 
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These Lawyers Know 


Counsel for the most important and most carefully directed 
corporate interests of America—such, for example, as 
Standard Oil of California, Standard Oil of New Jersey, 
Pullman, Inc., Ford’s D. T. & I. Railroad, Postum Cereal 
Company, Inc., The Texas Company, Transcontinental Air 
Transport, Int., Chrysler Corporation—counsel for such 
interests do not persistently overlook points affecting their 
clients’ welfare. They are the attorneys for such interests 
just because they DON’T overlook such points. The fact, 
therefore, that when you investigate the corporate affairs 
of any such companies you find their corporate representa- 
tive so almost invariably to be The Corporation Trust 
Company has just one meaning and it is plain and simple: 
the lawyers who look after the legal interests of that type 
of corporations, and who have the facilities for learning all 
that is to be known about the various methods, systems and 
costs of corporate representation, choose The Corporation 
Trust Company above all others. Yet its services are 
equally effective and equally available for even the smallest 
of corporations. 


> > 7 o , S 
THE, CORPORATION TRUST: COMPANY’ 
WS BS SOWA “Nigtined WSS ORS Ve er PAN Ww a 


120 Broadway, New York 
Affiliated with 
Che Corporation Trust Company System 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 


Chicago, 112 W. Adams St. Philadelphia, Fidelity- Phila. Trust Bldg. 
Pittsburgh, Oliver Bldg. Boston, Atlantic Nat'l. Bk. Bldg. 
Washington, 815 15th St. N. W. ae Registration Co.) 
Los Angeles, Security Bldg. St. is, Fed. Com. Trust Bldg. 
Cleveland, Union Trust Bldg. Detroit, Dime Sav. Bank Bldg. 
Kansas City, R. A. Long Bldg. Minneapolis, Security Bidg. 

n Francisco, Mills Bldg. Camden, N. J., 328 Market St. 
Atlanta, Healey Bidg. Albany Agency, 180 State St. 
Portland, Me., 381 St. John St. Buffalo Agency, Ellicott Sq. Bldg 


and 


The Corporation Trust Company of America 
7 West Tenth Street, Wilmington, Delaware 





